AN ACT
RELATI NG TO HEALTH; AMENDI NG SECTI ONS OF THE CAREGQ VERS
CRI M NAL HI STORY SCREENI NG ACT; CLARI FYI NG DEFI NI TI ONS
ADDI NG ADDI TI ONAL DI SQUALI FYI NG CONVI CT1 ONS

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 29-17-4 NWVSA 1978 (being Laws 1998,
Chapter 68, Section 3) is anmended to read:
"29-17-4. DEFINITIONS. --As used in the Caregivers
Crimnal Hi story Screening Act:

A. "applicant” neans a person who seeks and is
of fered enpl oynment or contractual service as a caregiver
with a care provider;

B. "caregiver" neans a person, not otherw se
required to undergo a nationwi de crimnal history screening
by the New Mexico Children's and Juvenile Facility Crimna
Records Screening Act, whose enploynent or contractua
service with a care provider includes direct care or routine
and unsupervi sed physical or financial access to any care
reci pient served by that provider;

C. "care provider" or "provider" nmeans a skilled
nursing facility; an internediate care facility; a care
facility for the nentally retarded; a psychiatric facility;
a rehabilitation facility; a hone health agency; a honmemaker
agency; a home for the aged or disabled; a group hone; an
adult foster care home; a guardi an service provider; a case
managenment entity that provides services to people with
devel opnental disabilities; a private residence that

provi des personal care, adult residential care or nursing
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marriage to the facility's operator or owner; an adult
daycare center; a boarding hone; an adult residential care
home; a residential service or habilitation service

aut hori zed to be reinmbursed by nedicaid; any licensed or

medi caid-certified entity or any program funded by the state
agency on aging that provides respite, conpanion or personal
care services; or prograns funded by the children, youth and
fam |ies departnent that provide honenmaker or adult daycare
services. "Care provider" or "provider" does not include
general acute care hospitals, resident care facilities

| ocated at or perform ng services exclusively for any
correctional facility, outpatient treatnment facilities,

di agnostic and treatment facilities, anmbul atory surgical
centers and facilities, end-stage renal dialysis and
treatnment facilities, rural health clinics, private
physi ci ans' offices or other clinics that operate in the
same manner as private physicians' offices in group practice
settings;

D. "care recipient” means any person under the
care of a provider who has a physical or nmental illness,
injury or disability or who suffers fromany cognitive
i npai rment that restricts or limts the person's activities;

E. "nationw de crimnal history screening" neans
a crimnal history background investigation of an applicant
or caregiver through the use of fingerprints collected by
the departnment of public safety and subnitted to the federa
bureau of investigation, resulting in generation of a
nati onwi de crimnal history record for that applicant or

caregi ver; and
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i nformati on concerning a person's arrests, indictnments or
other formal crimnal charges and any di spositions arising
therefrom including convictions, dism ssals, acquittals,
sentenci ng and correctional supervision, collected by
crimnal justice agencies and stored in the conputerized
dat abases of the federal bureau of investigation, the
national |aw enforcenent tel ecomunications system the
departnment of public safety or the repositories of crimnmna
hi story information of other states.”

Section 2. Section 29-17-5 NWVSA 1978 (being Laws 1998,
Chapter 68, Section 4) is anmended to read:

"29-17-5. CRIM NAL H STORY SCREENI NG REQUI RED- -
REGULATCORY | MPLEMENTATI ON- - APPEALS. - -

A.  The departnent of health is authorized to
receive an applicant's or caregiver's nationw de crim nal
hi story record obtained by the department of public safety
as a result of a nationw de crimnal history screening
pursuant to an applicant's or caregiver's authorization for
such nationw de crimnal history screening. Providers shal
submt a set of fingerprints of applicants and caregivers to
the departnment of health for a nationw de crimnal history
screening, and the departnent of public safety shall accept
fromthe departnent of health such fingerprints for the
pur pose of conducting a nationw de crimnal history
screeni ng.

B. The departnent of health is authorized to
promul gate regul ations to inplenment the Caregivers Crimna
Hi story Screening Act, including regulations establishing a
t hree-year phased i npl enentati on based upon provider type;

fingerprint subm ssion procedures; fees; confidentiality;
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timefranmes for an applicant's or caregiver's nationw de
crimnal history screening; procedures for clarifying
i nconpl ete or confusing crimnal history information
provi der sanctions for nonconpliance; and enpl oynent
procedures pending the results of the nationw de crim nal
hi story screening relating to applicants and caregivers.

C. No caregiver may be enployed by a care
provi der unless the caregiver first has submtted to a
request for a nationw de crimnal history screening prior to
begi nni ng enpl oynent in accordance with procedures
establ i shed by regul ation by the departnents of health and
public safety or unless the caregiver has submtted to a
nati onwi de criminal history screening and has been cl eared
wi thin the previous twelve nonths.

D. The follow ng felony convictions disqualify an
applicant or caregiver from enploynent as a caregiver:

(1) hom ci de;

(2) trafficking controlled substances;

(3) kidnapping, false inprisonnent,
aggravated assault or aggravated battery;

(4) rape, crimnal sexual penetration
crimnal sexual contact, incest, indecent exposure or other
rel ated sexual offenses;

(5) crimes involving adult abuse, negl ect
or financial exploitation;

(6) crimes involving child abuse or
negl ect; or

(7) robbery, larceny, extortion, forgery,

enbezzl ement, credit card fraud or receiving stolen
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E. Upon receipt by the departnent of health of
the results of the applicant's or caregiver's nationw de
crimnal history screening, the department of health shall
give notice to the submtting care provider whether or not
the applicant or caregiver has a disqualifying conviction of
a crine specified in Subsection D of this section. No other
results of the applicant's or caregiver's nationw de
crimnal history screening shall be provided to the care
provider. Except as provided in Subsection F of this
section, a care provider shall not enploy an applicant or
continue to enploy a caregiver whose nationwi de crimna
hi story screening record reflects a disqualifying
conviction. \Wen the department of health provides notice
to the care provider of a disqualifying conviction of a
crime specified in Subsection D of this section, it shall
al so notify the applicant or caregiver, stating with
specificity the convictions on which its decision is based
and identifying the agency that provided the records.

F. An applicant or caregiver whose nationw de
crimnal history record, obtained through the applicant's or
caregiver's nationwi de crimnal history screening and ot her
clarifying endeavors of the departnment of health, reflects a
di squalifying conviction of a crine specified in Subsection
D of this section may request fromthe departnent of health
an adm ni strative reconsideration. The care provider nay,
inits discretion, continue to enploy such person during the
pendency of the reconsideration. A care provider may enpl oy
the applicant or caregiver if the reconsideration proceedi ng

results in a determ nation by the departnent of health that
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record inaccurately reflects a disqualifying conviction of a
crime specified in Subsection D of this section or that the
enpl oyment presents no risk of harmto a care recipient or
that the conviction does not directly bear upon the
applicant's or caregiver's fitness for the enpl oynent.

G The departnment of health is authorized to
adopt regul ations for the adm nistrative reconsideration
proceedi ng avail able to an applicant or caregi ver whose
nationwi de crimnal history record reflects a disqualifying
conviction. The regulations shall take into account the
requirements of the Crimnal Ofender Enploynent Act.

H. A care provider shall maintain records
evi denci ng conpliance with the requirenments of this section
with respect to all applicants and caregi vers enpl oyed on or
after May 20, 1998.

I. Al crimnal history records obtained pursuant
to this section by the departnent of health are
confidential. No crimnal history records obtained pursuant
to this section shall be used for any purpose other than
determ ni ng whet her an applicant or caregiver has a crimnal
conviction that would disqualify himfromenpl oynent as a
caregi ver. Except on court order or with the witten
consent of the applicant or caregiver, crimnal records
obt ai ned pursuant to this section and the information
contained therein shall not be rel eased or otherw se
di scl osed to any other person or agency. A person who
di scl oses confidential records or information in violation
of this section is guilty of a m sdenmeanor and shall be
sentenced pursuant to the provisions of Subsection A of
Section 31-19-1 NVSA 1978.
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J. The departnment of health shall maintain a
registry of all applicants who are disqualified from
enpl oyment or contractual service as caregivers. An
applicant's arrest record information shall not be rel eased
except upon request of the applicant as provided in the
Arrest Record Information Act.

K. A care provider, including its admnistrators
and enpl oyees, is not civilly liable to an applicant or a
caregi ver for a good faith decision to enpl oy, not enploy or
term nate enpl oynent pursuant to the Caregivers Crimna
Hi story Screening Act.

L. Failure to comply with the requirenents of
this section are grounds for the state agency having
enforcenent authority with respect to the care provider to

i npose appropriate admnistrative sanctions and penalties.”
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